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INTRODUCTION 


The  Woods  Hole,  Martha's  Vineyard  and  Nantucket  Steamship 
Authority  is  an  independent  public  agency  that  provides  ferry 
service  between  Cape  Cod  and  the  islands  of  Martha's  Vineyard 
and  Nantucket.     The  Authority  is  governed  by  a  three-member 
Board;   its  members  represent  Falmouth,   Dukes  County  and 
Nantucket.     In  September,    1988,   the  Board  voted  to  spend  $1.2 
million  to  purchase  approximately  40  acres  of  undeveloped  land 
in  West  Falmouth.     The  Authority  intended  to  use  this  land  to 
create  parking  for  the  vehicles  of  passengers  using  the 
Authority's  Woods  Hole  ferry  terminal,   about  eight  miles  away. 
Thirteen  months  later,   the  Board  voted  to  sell  the  40  acres. 

The  Inspector  General's  Office,   after  receiving  several 
requests  to  look  into  the  circumstances  surrounding  this 
purchase,   commenced  an  inquiry. 

The  Authority  purchased  the  4  0  acres  —  and  has  now 
decided  to  sell  the  property  --  without  the  guidance  of  prudent 
planning  and  pursuant  to  no  rational  procurement  procedures. 
By  failing  to  use  a  fair,   open  and  accountable  process,  the 
Authority  has  wasted  hundreds  of  thousands  of  dollars. 

Specifically,   this  Office  has  found  that 


o         The  Authority  has  neither  coherent  plans  nor  prudent 
procedures  to  guide  the  acquisition  and  disposition 
of  real  property.     The  Authority  purchased  the 
property  through  an  unadvertised  deal  without  the 
semblance  of  a  plan  for  using  the  land.  The 
Authority's  Board  subsequently  voted  to  sell  the  4  0 
acres  —  having  made  no  use  of  the  parcel —  just 
thirteen  months  after  the  purchase. 

o        The  Authority  may  have  wasted  $820,000.     The  seller, 
D.T.B.,   Inc.,   entered  into  an  agreement  to  buy  the 
land  from  the  previous  owner  for  approximately 
$380,000  only  one  and  one-half  months  before  offering 
it  to  the  Authority  for  $1,200,000. 

o         Board  member  James  H.   Smith  advocated  for  the 

purchase,   although  he  had  a  longstanding  and  ongoing 
business  relationship  with  D.T.B.   and  its  president 
David  Peterson.     Smith  served  as  an  incorporator  of 
D.T.B.     He  had  been  providing  legal  services  to 
D.T.B.   since  its  incorporation  in  1981.  Official 
records  filed  with  the  Secretary  of  State's  Office 
indicate  that  he  was  the  clerk  and  a  director  of 
D.T.B.   as  recently  as  April,  1988. 
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o        Smith's  law  firm  played  a  role  in  D.T.B.'s  purchase 
of  the  40  acres. 

o        There  is  evidence  that  attempts  were  made  to  conceal 
a  possible  violation  of  the  State  conflict  of 
interest  law  and  the  involvement  of  Smith's  office  in 
D.T.B.'s  purchase  of  the  40  acres.     Smith  signed  and 
invited  the  Inspector  General's  Office  and  others  to 
rely  on  a  document  which  on  its  face  declares  that 
Smith  resigned  as  an  officer  and  director  of  D.T.B. 
in  1981.     In  fact,   the  1981  date  on  this  document  is 
false.     The  document  was  signed  in  1988.     After  Smith 
was  informed  by  the  Inspector  General's  Office  that 
the  document  had  been  discovered  to  be  false,  Smith 
admitted  that  he  had  "back-dated"  it. 

On  the  basis  of  these  findings,   the  Inspector  General 
makes  the  following  recommendations: 

(1)  The  General  Court  should  enact  House  No.  150, 
requiring  state  authorities  to  use  open,  advertised, 
competitive  procedures  in  the  acquisition  and 
disposition  of  real  property.     This  bill  also 
requires  public  notice  of  prospective  real  property 
transactions  in  time  for  review  and  comment  by 
affected  communities  before  a  State  authority  buys  or 
sells  property.     The  Authority  should  immediately 
adopt  written  procedures  for  the  open  and  competitive 
acquisition  and  disposition  of  real  property,   and  for 
public  hearings  on  its  real  property  transactions, 
based  on  this  proposed  legislation. 

(2)  The  Legislature  should  enact  legislation  increasing 
the  size  of  the  Authority's  Board. 
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FINDINGS 


Finding  1:  The  Authority  has  neither  coherent  plans 

nor  prudent  procedures  to  guide  the 
acquisition  and  disposition  of  real 
property . 

The  Authority  has  long  professed  concern  about  the  need 
for  additional  parking  in  the  Falmouth  area  for  the  vehicles  of 
passengers  arriving  and  departing  on  the  Authority's  Woods  Hole 
ferries.     While  the  Authority  operates  several  parking  lots, 
including  off-site  parking  at  two  Falmouth  locations,  the 
Authority  has  received  numerous  complaints  about  traffic 
congestion  and  the  dearth  of  parking  spaces. 

The  Authority  did  not,  however,  undertake  systematic 
planning  to  define  its  long-range  needs  and  determine  how  best 
to  provide  adequate  parking.     Such  an  organized  approach  would 
have  included  a  study  which  comprehensively  addressed  the 
advantages  and  disadvantages,   including  relative  costs,   of  such 
alternatives  as  using  one  large  site  or  several  smaller  sites 
for  parking.     A  study  would  have  defined  the  requirements  of  a 
parking  lot  or  lots,   including  such  factors  as  the  maximum 
acceptable  distance  from  the  Woods  Hole  ferry  terminal,  access 
to  local  highways,   the  minimum  number  of  parking  spaces  to  be 
provided,   and  impacts  on  adjacent  property  and  town  traffic 
patterns . 

The  purchase  of  the  West  Falmouth  land  began  not  with  a 
plan,  but  with  an  unsolicited  offer.     In  early  August,  1988, 
Richard  Kinchla,  Jr. ,   a  Falmouth  real  estate  agent,  contacted 
the  Authority's  General  Manager,   Barry  Fuller,   to  bring  to  the 
Authority's  attention  the  availability  of  a  40-acre  parcel  in 
West  Falmouth,   approximately  eight  miles  from  the  Authority's 
Woods  Hole  headquarters.     The  offeror  was  D.T.B.,    Inc.,  a 
Massachusetts  corporation,  whose  president  was  David  Peterson.-^ 

According  to  Kinchla,   he  contacted  David  Peterson  because 
he  knew  Peterson  owned  property  in  the  area.     Kinchla  told 
staff  from  this  Office  that,  based  on  his  own  calculations,  he 
figured  the  Authority  could  use  about  10  acres.     Peterson  in 
turn  indicated  a  willingness  to  sell  the  Authority  40  acres 
which  D.T.B.   had  already  contracted  to  purchase. 


^Kinchla  knew  that  the  Authority  might  purchase  property 
because  he  was  also  the  agent  for  the  owner  of  a  four-acre 
parcel  which  the  Authority  had  previously  considered 
purchasing.     According  to  Kinchla,   when  the  owner  of  that 
parcel  signed  an  agreement  to  sell  the  parcel  to  another  party, 
Kinchla  decided  to  look  for  other  land  to  sell  to  the 
Authority. 
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After  learning  from  Kinchla  about  the  availability  of  the 
40  acres,   Fuller  spoke  to  Ray  Martin,   public  information 
officer  for  the  Authority.     Fuller  and  Martin  decided  to  "get 
an  overview  of  the  entire  parking  situation  in  Falmouth"  by 
doing  a  site  inspection  of  the  Authority's  Falmouth  properties. 

Fuller,  Martin,   and  Board  member  James  Smith  went  on  the 
site  inspection  on  August  2,    1988.     The  inspection  consisted  of 
driving  to  various  properties,   including  the  4  0  acres,  another 
lot  which  the  Authority  had  recently  purchased,   and  an  existing 
Authority  parking  lot.     According  to  Fuller,   the  conclusion 
from  this  drive-by  was  that  the  40  acres  "might  fit  into  our 
long-range  parking  plans." 

Faced  with  the  unsolicited  offer  of  a  40-acre  parcel,  the 
Authority  staff  began  a  short-lived  round  of  internal 
discussions  about  using  the  land.     These  discussions  appear  to 
have  been  more  in  the  nature  of  daydreaming  than  systematic 
planning.     Ray  Martin,  the  Authority's  public  information 
officer,   characterized  staff  discussions  as  follows: 

[E]verybody  was  coming  up  with  fresh  ideas  on  what  a 
bonanza  this  would  be  if  the  Authority  could  acquire 
such  property;  centralized  parking,  get  the  hell  out 
of  that  two-story  garage  we're  living  in  down  there 
now  as  [a]  headquarters  building.     There  were  ideas 
on  .    .    .  new  fleets  of  buses  that  we  would  have  to 
acquire  ...   It  got  to  be  an  exciting  few  days.    .  . 

The  result  of  the  staff  discussions  was  that  the  property 
was  presented  to  the  Board  for  consideration  during  the 
executive  session  of  its  August  18,    1988,   meeting. ^  According 
to  Barry  Fuller,   and  based  on  a  review  of  available  documents, 
prior  to  this  Board  meeting  the  staff  prepared  no  written 


'^The  minutes  of  a  later  executive  session  of  the  Board 
reveal  just  how  little  analysis  and  planning  went  into  the 
Authority's  decision  fourteen  months  earlier  to  purchase  the  40 
acres.     At  a  meeting  on  October  5,   1989,   Bernard  Grossman,  the 
Authority  member  from  Nantucket,   stated  that  he  was  "not  sure 
there's  ever  been  a  good  analysis  on  this  matter  of  relocation 
of  headquarters  ever  presented  by  management,   present  or  prior, 
to  this  Authority."     Smith  then  put  out  some  ideas  —  including 
a  Falmouth  parking  lot  exclusively  for  Martha's  Vineyard 
residents  —  which  Smith  called  "the  whole  plan,  which  has 
never  been  articulated."     Grossman  responded:    "It's  the  first 
time  I've  heard  it."     Appendix  1  contains  an  excerpt  of  the 
minutes  of  the  Board's  October  5,   1989,   executive  session. 
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reports  or  studies  analyzing  the  Authority's  long-term  parking 
needs  and  the  use  of  the  property  to  address  those  needs. 

This  is  not  the  first  time  that  this  Office  has  criticized 
the  Authority  for  a  lack  of  systematic  planning  for  major 
decisions.     In  a  1985  report,   this  Office  faulted  the  Authority 
for  its  lack  of  planning  in  purchasing  a  parcel  of  land  on 
which  a  portion  of  an  old  restaurant,  the  Skipper,  was  located. 
The  report  stated:   "[A]s  a  result  of  the  lack  of  an  organized 
decision-making  process  within  the  Authority,   an  enormous  and 
guestionable  amount  of  money  has  been  spent  to  buy  the  .    .  . 
property."     Shortly  after  the  purchase,   the  Authority  learned 
that  the  structure  was  a  fire  hazard,   and  in  1986,  the 
Authority  had  it  razed. 

In  1988,  having  once  again  failed  to  define  its  needs,  the 
Authority  ignored  a  second  basic  tenet  of  sound  procurement 
practice:  public  advertising  to  solicit  competitive  proposals. 
While  State  law  mandates  that  the  Commonwealth  advertise  for 
proposals  before  acquiring  real  property,   the  present  law  is 
inapplicable  to  independent  State  authorities.     An  open, 
advertised  process  such  as  that  mandated  for  the  State  would 
have  required  the  Authority  to  solicit  and  consider  other 
offers,  would  have  been  fair  to  all  offerors  who  wished  to 
compete,  would  have  encouraged  competition  to  obtain  the  best 
price,   and  would  have  helped  to  protect  the  Authority  against 
fraud  and  abuse.     Instead,  the  Authority  entertained  one 
unsolicited  proposal  from  someone  with  undisclosed  business 
connections  to  one  of  the  Board  members. 

The  Authority  staff  and  board  members  offered  this  Office 
various  reasons  why  advertising  for  proposals  was  not  advisable 
for  real  estate  acquisitions.     One  reason  given  was  that  public 
advertisement  would  drive  up  prices.^     That  view  is  erroneous. 


-*The  Authority  took  only  limited  steps  to  ascertain  that 
the  40  acres  was  not  patently  unusable  for  parking  vehicles. 
For  example,  the  purchase  and  sale  agreement  was  conditional  on 
a  determination  that  the  property  was  not  subject  to  wetlands 
regulations.     Another  condition  of  the  purchase  and  sale 
agreement  was  that  the  seller  obtain  a  report,   acceptable  to 
the  Authority,   concerning  any  prior  storage  of  hazardous  waste 
or  oil  at  the  property. 

^The  Authority  has  suggested  that  it  should  not  be 
required  to  advertise  to  acquire  real  property  when  it  does  not 
have  eminent  domain  powers.     The  fact  that  the  Authority  has 
not  been  entrusted  with  eminent  domain  powers  is  no  excuse  for 
its  closed-door  real  estate  deals.     Advertising  is  more 
essential,   not  less,  when  a  public  agency  lacks  eminent  domain 

(continued . . . ) 
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When  the  Authority  fails  to  advertise  —  and  this  Authority 
often  appears  addicted  to  no-bid  deals  —  it  pays  more  or  gets 
less  than  it  should.     The  40  acres  is  a  case  in  point. 

Another  reason  advanced  for  not  advertising  was  that  the 
specifications  developed  by  the  Authority  might  unduly  limit 
the  Authority's  options.     This  is  precisely  the  reason  for 
having  a  sound  planning  process.     When  a  public  agency  buys 
whatever  it  is  offered  without  bothering  to  define  what  it 
needs,   the  result  —  as  the  Authority  has  demonstrated  on  more 
than  one  occasion        is  unnecessary  or  inflated  expenditures. 

Finally,   it  was  suggested  that  advertising  was  unnecessary 
because  the  Authority  already  had  received  a  suitable 
unsolicited  proposal.     Subsequent  events  demonstrate  the 
weakness  of  this  contention:  the  suitability  of  the  site 
appears  to  have  dissipated.     Advertising  —  with  a  clear 
definition  of  the  Authority's  needs  —  and  the  opportunity  for 
public  scrutiny  of  its  plans,  would  have  provided  a  sounder 
test  of  suitability. 

The  Authority  has  now  decided  to  dispose  of  the  40  acres 
and  seek  another  parking  site.     One  Board  member  characterized 
the  purchase  of  the  40  acres  as  an  "embarassment" .  Local 
opposition  has  evidently  convinced  the  Board  that  the  parcel 
cannot  be  used  for  either  parking  or  a  headquarters  site  after 
all. 

In  its  first  steps  to  sell  this  parcel  and  seek  another, 
the  Authority  is  demonstrating  again  how  little  it  has  learned. 
Without  a  coherent  plan,   the  Authority  is  engaged  in  secret 
conversations  to  buy  and  sell  property. 

At  its  October  5,   1989,   executive  session,   the  Board  voted 
to  sell  the  40  acres.     During  the  executive  session,  the 
Authority  also  considered  an  offer  from  Samuel  Lorusso  for  the 


^ ( . . . continued) 

powers.     Since  the  Authority  cannot  take  land  from  an  unwilling 
owner  at  a  price  established  through  eminent  domain 
proceedings,   the  Authority  has  no  way  other  than  open 
competition  to  encourage  willing  owners  to  keep  their  asking 
prices  reasonable. 
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4  0  acres,  which  the  Authority  received  without  advertising.^ 

And  the  Authority  has  had  closed  door  discussions  about 
purchasing  a  parcel  owned  by  Samuel  Lorusso  on  Thomas  Landers 


^The  minutes  of  the  Authority's  executive  session  on 
October  19,    1989,   reveal  the  extent  to  which  the  Authority 
fails  utterly  to  grasp  the  essentials  of  an  open,   fair  and 
coherent  process  for  disposing  of  real  property.  The 
Authority's  alternative  to  an  advertised  competitive  process  is 
the  issuance  of  a  veiled  and  belated  press  release.     A  portion 
of  the  Board's  discussion  appears  below.     A  longer  excerpt  from 
the  minutes  of  the  Board's  October  19,   1989,  meeting  appears  in 
Appendix  2 . 

GROSSMAN  [Authority  member  representing  Nantucket] : 
Mr.   Chairman,   two  questions.     One:   as  I  recall  at  the 
last  meeting  we  did  vote  to  offer  the  Blacksmith  Shop 
property  for  sale.     Has  it  been  publicly  offered  for 
sale  in  any  way,   or  is  it  only  with  conversation  with 
Mr.  Lorusso? 

FULLER  [general  manager] :   No,    it  has  not  been 
publicly  offered  for  sale  at  this  point.     My  marching 
orders,   I  believe,   last  month  were  to  seek  a  buyer  of 
the  property.     But  beyond  the  conversations  that  I've 
had  ... 

GROSSMAN:  Well,   to  seek  it,   how  do  you  do  it  other 
than  by  offering  it? 


SMITH   [Authority  member  representing  Falmouth]:  Well, 
why  don't  we  just  announce  the  vote?     We  wouldn't 
have  to  do  any  more.    .    .  . 

GROSSMAN:  We  did  that  last  month. 

SMITH:  We  didn't  make  it  public. 


MARTIN  [public  information  officer]:  Mr.  Chairman, 
not  one  reporter  called  after  the  special  meeting  two 
weeks  ago.     Therefore,   I  did  not  issue  a  general 
release  on  the  language  of  your  motion.    .    .  . 
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Road,  again  without  a  study,  clear  criteria,  or  open  hearings 
for  systematic  public  input. ^ 

When  it  dispenses  with  public  advertising,   the  Authority 
reflects  inadequate  concern  with  its  money.     Even  more 
disturbing,   the  Authority  evidences  carelessness  with  a  more 
important  asset:   its  integrity.     Public  advertising  protects 
public  agencies  from  waste  and  abuse. 


°After  the  Authority  purchased  the  4  0  acres,  the  Falmouth 
Board  of  Selectmen  appointed  a  seven-member  advisory  committee 
which  looked  at  parking  problems  in  Falmouth  related  to  the 
Authority's  operations.     The  committee's  work  did  not  provide 
the  Authority  with  a  comprehensive  plan  from  which  to  proceed. 
Most  committee  members  wrote  separate  reports;   six  of  the  seven 
members  submitted  reports  in  the  summer  of  1989,   which  differed 
from  one  another  in  their  recommendations  about  parking 
alternatives.     At  the  request  of  the  Authority,   an  engineering 
firm  offered  in  January,   1990,   to  evaluate  10  alternatives 
considered  by  the  advisory  committee.     The  engineering  firm 
stated  in  its  proposal:   "We  believe  that  the  Town  concerns  and 
initial  analysis  will  reveal  economic  or  environmental  problems 
which  will  eliminate  an  estimated  six  sites  early  in  the 
process . " 


8 


Finding  2 : 


The  Authority  may  have  wasted  $820,000. 


At  the  time  of  the  August,    1988,   discussion  between 
Kinchla  and  Fuller,   the  40  acres  was  owned  by  C.   Althea  and 
James  Prouty.     The  Proutys  had  the  land  appraised  by  Charles 
Jacoby  in  July,    1986;  Jacoby  valued  the  land  at  $257,000.  The 
Proutys  put  the  land  on  the  market  in  March,    1988,    listing  it 
with  a  local  real  estate  broker,  Jack  Conway  Realtors.  Conway 
had  two  of  its  realtors  evaluate  the  property  and  listed  it  at 
$725,000.     Between  March  3  and  June  1,    1988,   Conway  advertised 
the  property  in  several  publications,    including  the  Falmouth 
Enterprise .     In  addition,    "For  Sale"  signs  were  posted  on  the 
property.     In  May,    1988,  while  the  property  was  listed  with 
Conway,   the  Proutys  offered  to  sell  the  land  to  the  Town  of 
Falmouth  for  $475,000.     Also  in  May,  James  Prouty  placed  an 
advertisement  in  the  Boston  Globe  offering  the  property  at 
$475, 000. 

According  to  Prouty,  when  the  land  did  not  seem  to  be 
selling,  he  approached  David  Peterson  because  Prouty  knew  that 
Peterson  owned  and  was  developing  land  near  the  40  acres. 
Peterson  told  staff  from  this  Office  that  he  indicated  to 
Prouty  that  at  "$750,000   .    .    .  the  property  was,   as  far  as  I'm 
concerned,   overpriced".^     Peterson  initially  offered  Prouty 
$250,000.     They  continued  to  negotiate,   and  on  June  23,  1988, 
Peterson,   acting  for  D.T.B.,   Inc.,   entered  into  a  purchase  and 
sale  agreement  with  the  Proutys  for  the  4  0  acres.  Peterson 
agreed  to  purchase  the  40  acre  parcel  for  $300,000  and  to 
convey  back  to  the  Proutys  a  two-acre  house  lot  from  the  4  0 
acres .  ^ 

Although  D.T.B.  would  be  paying,   in  effect,   no  more  than 
$380,000  for  the  40  acres,   Peterson  offered  the  land  to  the 
Authority  for  $1.2  million.     Kinchla  met  with  Fuller  in  early 


'Peterson's  recollection  of  the  asking  price  was 
substantially  correct.     The  land  was  actually  being  advertised 
by  Jack  Conway  Realtors  for  $725,000,   not  $750,000. 

^  Sometime  in  August,    1988,   Peterson  contacted  Prouty  and 
indicated  that  Peterson  would  have  to  convey  a  different  parcel 
that  Peterson  already  owned  instead  of  reconveying  two  acres 
from  the  40  acres  the  Proutys  were  selling.     According  to 
Prouty,   Peterson  said  that  this  alternate  lot  was  valued  at 
around  $80,000.     Peterson  did  not  mention  that  the  reason  for 
this  change  was  that  he  planned  to  sell  the  40  acres  to  the 
Authority. 

During  approximately  the  same  time  period  in  1988, 
Peterson  sold  several  house  lots  near  the  two-acre  lot  he 
conveyed  to  the  Proutys.     These  lots,   ranging  in  size  from 
about  1.8  acres  to  just  over  2  acres,    sold  for  $60,000  to  $80,000. 
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August,   1988,   showed  him  a  plan  of  the  property,   and  told  him 
the  asking  price. 

On  August  4,   1988,   Fuller  signed  an  agreement  with  D.T.B. 
giving  the  Authority  the  option  to  sign  a  purchase  agreement 
for  the  40  acres  by  August  19,    1988.     The  Authority  paid  D.T.B. 
$1,000  as  consideration  for  this  option.     According  to  the 
terms  of  the  option,   the  sale  price  of  the  land  was  "based  on  a 
value  of  $30,000  per  acre." 

The  Board  met  on  August  18,    1988.   The  agenda  for  the 
meeting  listed  the  following  as  the  first  item  for  discussion 
at  the  executive  session:    "Real  Estate  Acquisition [: ]   Oral  and 
visual  presentation  will  be  made  on  .    .    .    [the]   D.T.B.,  Inc. 
[property]".     After  a  brief  discussion,^  the  Board  voted  to 
"take  whatever  steps  [are]  necessary  to  secure  the  property." 

Following  the  Board  meeting,   Fuller  authorized  Joseph 
Clancy  to  begin  an  appraisal  of  the  40  acres.     Fuller  also 
prepared  a  letter  to  Kinchla  dated  August  19,   1988,  requesting 
an  extension  of  the  option  and  offering  a  price  of  $1  million 
subject  to  certain  conditions .         When  asked  how  he  arrived  at 
the  $1  million  price.   Fuller  told  staff  from  this  Office  that 
"[i]t  was  a  feeler,   really,  to  see  how  much  negotiating  room 
there  was  between  the  asking  price."     Kinchla  communicated  the 
terms  of  the  offer  to  Peterson,  who  rejected  it. 

Peterson's  rejection  of  the  lower  offer  was  virtually  a 
foregone  conclusion.     The  Authority,   ignorant  of  any  possible 
alternatives  or  the  price  of  comparable  land  because  it  had 
failed  to  advertise,  was  in  a  weak  negotiating  position. 
Fuller  had  already  signed  one  agreement  indicating  a 
willingness  to  pay  $1.2  million,   and  the  Board  had  authorized 
him  to  proceed  on  the  basis  of  that  price. 

By  letter  dated  August  22,   1988,   Fuller,   on  behalf  of  the 
Authority,   offered  to  pay  $1.2  million  for  the  land.  Kinchla 


^The  substance  of  the  discussion  is  described  on  page  13 
of  this  report. 

^'-'Kinchla  redrafted  the  offer  to  omit  certain  of  the 
conditions  contained  in  Fuller's  offer.     Fuller's  draft  made 
the  offer  contingent  upon  obtaining  a  topographical  survey. 
According  to  Fuller,   the  purpose  behind  the  topographical 
survey  was  to  project  the  costs  for  developing  the  land,  since 
it  was  heavily  wooded.     Kinchla 's  version  of  the  offer 
eliminated  this  condition.     When  asked  by  staff  from  this 
Office  why  he  agreed  to  omit  this  condition  Fuller  responded, 
"I'm  not  sure.     It  just  was  not  included.     I  have  no  answer.  I 
don't  know." 
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then  drew  up  a  purchase  and  sale  agreement  with  a  closing  date 
of  September  22,    1988.     According  to  Kinchla,   he  inserted  the 
date  of  September  22,    1988,   based  on  a  discussion  with  Peterson 
in  which  Peterson  said  that  the  closing  should  not  take  more 
than  a  month.     The  next  Board  meeting  had,  months  earlier,  been 
scheduled  for  September  30,    1988.     Nonetheless,   Fuller  did  not 
push  for  a  closing  date  falling  after  the  next  board  meeting 
since  "this  was  a  standard  thirty  day  Purchase  and  Sale 
Agreement .  "  -^-^ 

In  the  meantime,   Clancy  began  his  appraisal  of  the 
property  for  the  Authority.     Clancy  knew  that  D.T.B.   had  the 
land  under  agreement  but  did  not  own  it.     His  report  indicated 
that  James  Prouty  was  the  record  owner  of  the  land.  Clancy 
told  staff  from  this  Office  that  he  asked  Peterson  the  price 
D.T.B.  was  paying.     Peterson  would  not  tell  him.  Clancy 
stated:   "I  immediately  drew  the  conclusion  that  it  was  at  a 
good  price."     Clancy  failed,   however,   to  note  in  his  report 
that  he  was  unable  to  determine  what  D.T.B.   was  going  to  pay 
for  the  land.     Clancy  valued  the  land  at  $1  million. 

Fuller  apparently  signed  the  purchase  and  sale  agreement 
before  he  received  Clancy's  appraisal  report. -'-^     According  to 
Kinchla,   Fuller  called  him  on  September  12,    1988,   and  said,  in 
substance,   that  Fuller  wanted  to  lower  the  purchase  price  to  $1 
million  because  that  was  the  appraised  value  of  the  land. 
Kinchla  conveyed  this  request  to  Peterson,  who  refused  to 
reduce  the  price. 

Sometime  between  September  19,    1988,  when  D.T.B.  acquired 
the  40  acres,   and  September  22,    1988,   when  the  Authority  closed 
on  the  land,  the  Authority's  attorney  Gerald  Saxe  learned  that 
Peterson  had  just  acquired  the  40  acres  for  $300,000  and  a 
building  lot.     He  communicated  this  information  to  Wayne 
Lamson,   the  treasurer  and  comptroller  for  the  Authority. 


■^•^Fuller  hired  attorney  Gerald  Saxe  to  assist  the 
Authority  with  the  acquisition.     Saxe  reviewed  the  purchase  and 
sale  agreement  but  did  not  question  the  closing  date. 

-'-^Clancy  could  not  recollect  when  he  gave  the  Authority 
his  appraisal  report,   although  he  thought  it  may  have  been  on 
September  2,    1988.     According  to  one  of  Clancy's  employees,  the 
entire  report  had  not  been  completed  by  that  date,  although 
Fuller  may  have  received  a  summary  at  that  time.  Fuller 
recalls  receiving  the  full  appraisal  report  on  September  8, 
1988.     The  copy  of  the  appraisal  report  which  this  Office 
received  from  the  Authority  had  been  date  stamped  September  22, 
1988  . 
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Lamson  informed  Smith,   Martin,   and  Fuller.     Lamson  could  not 
recall  how  any  of  these  people  responded.-'--^ 

Had  the  Authority  followed  open  and  competitive 
procurement  procedures,    it  probably  would  not  have  fallen  prey 
to  a  deal  costing  more  than  triple  the  price  paid  by  D.T.B. 

The  Authority  closed  on  the  property  on  September  22.  On 
September  30,  the  Board,  without  discussion,  voted  to  confirm 
the  purchase.     Kinchla,   for  his  efforts,   received  from  Peterson 
a  ten  per  cent  commission  for  the  sale  of  the  40  acres, 
amounting  to  $120,000. 


-■-■^Lamson  was  able  to  reach  Smith  and  Martin  prior  to  the 
time  the  Authority  closed  on  the  property;   Fuller  told  the 
Inspector  General's  Office  that  he  talked  to  Lamson  after  the 
closing.     Lamson 's  own  view  was  that  given  the  $1  million 
appraisal,  what  was  important  was  the  value  of  the  land  to  the 
Authority  and  the  cost  per  acre,   and  not  the  price  D.T.B. , 
Inc. ,  had  just  paid. 
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Finding  3:  Smith  advocated  for  the  purchase,  although 

he  had  a  longstanding  and  ongoing  business 
relationship  with  Peterson  and  D.T.B. 

Smith  played  a  central  role  in  the  Authority's  decision  to 
purchase  the  40  acres.     During  the  Board's  August  18,  1988, 
executive  session,   Smith  and  Fuller  described  the  40  acres  to 
the  rest  of  the  Board  members.  ^'^     Smith  was  an  active 
participant  in  the  discussion  and  pushed  for  the  purchase  of 
the  D.T.B.   land.     Smith  told  the  Board,    "You've  got  to  see  it. 
I  have  twice.     I'm  high  on  it  and  I  think  we  ought  to  grab  it." 
Smith  spoke  favorably  about  access  to  the  land  from  Route  28 
and  the  land's  proximity  to  Woods  Hole.     Smith  also  indicated 
that  there  would  be  "little  or  no  opposition  from  anyone" 
because  the  "Town  of  Falmouth  abuts"  the  40  acres  and  the 
seller  owned  other  adjacent  land.     Smith  identified  the  owner 
of  the  land  as  "David  Peterson  ...  a  local  land  baron." 

In  response  to  a  question  about  how  the  price  of  this 
parcel  compared  to  other  land  values  in  the  area.   Smith  told 
the  Board:   "It's  a  steal.     There's  no  land  to  be  bought." 
Smith  indicated  that  there  were  no  problems  with  zoning  and 
said,    "I'd  like  to  move  on  it.     I  know  it's  kind  of  quick- 
ly .    .    .  ." 

After  further  discussion  about  the  property.  Smith  stated: 
"What  are  we  waiting  for?  I'll  move  it."     Grossman  responded 
that  the  Authority  needed  to  obtain  an  appraisal.     Fuller  asked 
for  permission  to  hire  Joseph  Clancy  to  appraise  the  land. 
After  a  brief  discussion  about  appraisers,   Smith  stated  "David 
[Peterson]  doesn't  care  about  appraisals.     He  wants  that  money, 
that's  it."     Grossman  replied  that  the  Authority  had  to  get  an 
appraisal . 

Smith  then  offered  the  following  motion:   "I'll  move  that 
we  take  whatever  steps   [are]  necessary  to  secure  the  property 
on  the  conditions  that  we  are  safeguarded  legally  with 
appraisals  and  titles  and  the  whole  works."     The  Board 
unanimously  approved  the  motion. 

In  a  1985  report  on  the  Authority,   the  Inspector  General 
described  the  Board's  decision-making  process  as  one  in  which 
each  member  tends  to  exercise  dominance  in  matters  related  to 
his  geographical  area.     This  "home  court  advantage"  still 
operates  today.     Grossman  told  staff  from  the  Inspector 
General's  Office  that  if  an  issue  particularly  affects  the 
community  from  which  a  board  member  is  appointed,  Grossman 


1^  Appendix  3  contains  a  copy  of  the  minutes  of  that 
portion  of  the  August  18,   1988,   executive  session  in  which  the 
Board  and  Authority  staff  discussed  the  40  acres. 
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looks  to  the  "greater  knowledge  and  advice"  of  the  member 
representing  that  community.     Stutz  indicated  that  the  Board 
"defer[s]   to  the  locality  in  which  the  problem  arises   .    .    .  and 
if  it  has  to  do  with  Falmouth,   I  would  respect  Mr.  Smith's 
interest   ..."     Fuller  said  that  he  and  Martin  asked  Smith  to 
come  along  on  the  site  inspection  because  "he  is  a  local  Board 
member,   and  the  whole  traffic  situation  affects  him  in 
particular  as  a  Board  member."     Martin  told  this  Office  that 
Smith  was  the  "main  man  in  Falmouth  as  far  as  the  Steamship 
Authority  is  concerned." 

A  197  0  management  study  prepared  by  Arthur  D.  Little 
recommended  doubling  the  size  of  the  board  from  three  to  six 
members  to  reduce  the  likelihood  that  any  single  member  could 
successfully  advance  his  own  special  interests  or  grant 
personal  favors.     Also  for  these  reasons,   this  Office 
recommended,   in  its  1985  report,   increasing  the  size  of  the 
Board . 

Smith  and  Peterson  both  live  in  Falmouth  and  have 
personal  and  professional  connections.     At  least  between  1981 
and  1988,   Peterson  and  Smith  had  an  ongoing  business 
relationship.  -'-^ 

D.T.B.  was  incorporated  in  March,    1981,    in  part,  to 
acquire,  dispose  of,   and  develop  real  property.     Peterson  is 
listed  in  the  Articles  of  Organization  as  the  president  and  as 
a  director;  Smith  is  listed  as  the  incorporator,  the  clerk  and 
a  director.     Peterson's  accountant  files  with  the  Secretary  of 
State  an  annual  report  for  D.T.B.     Annual  reports  from  1982 
through  1988,^^  signed  by  Peterson,    list  Smith  as  the  clerk  and 
as  a  director  of  D.T.B. 

Records  from  Smith  &  Connolly,   P.C.,   Smith's  law  firm, 
indicate  that  the  law  firm  billed  D.T.B.   for  at  least  26  real 
estate  matters  during  the  years  1981  through  1988.     Smith  & 
Connolly,   P.C.,   billed  D.T.B.   approximately  $12,000  in 
attorneys'   fees.^^     Peterson  told  staff  from  this  Office  that 


l^Peterson  told  the  Inspector  General's  Office  that  "[f]or 
25  years  I  have  dealt  with  Mr.   Smith's  Office,    since  I  was  a 
kid  ..." 

l^The  Secretary  of  State's  Office  has  on  file  D.T.B. 's 
annual  reports  for  every  year  during  this  period  except  1987. 

^"^The  records  obtained  by  the  Inspector  General's  Office 
from  Smith  &  Connolly,    P.C.,   do  not  show  any  billings  to  D.T.B. 
for  an  approximately  two-year  period  between  March,    1986,  and 
January,   1988.     Records  obtained  from  Peterson's  accountant 

( continued . . . ) 
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during  the  period  from  1981  to  1988,   80  per  cent  of  the  time 
that  he  hired  an  attorney  for  real  estate  matters  he  hired 
Smith. 


'  ( .  .  .continued) 

indicate  that  during  this  period,  D.T.B,  paid  Smith  or  Smith  & 
Connolly,   P.C.,   approximately  $4450. 
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Finding  4:  Smith's  law  firm  played  a  role  in  D.T.B.'s 

purchase  of  the  40  acres. 


Smith  &  Connolly,   P.C.,   played  a  role  in  D.T.B.'s  purchase 
of  the  40  acres  from  the  Proutys.     The  involvement  of  Smith's 
law  office  in  the  purchase  appears  to  have  begun  no  later  than 
July  20,  1988. 

Smith's  office  maintains  a  running  index  of  all  real 
estate  matters  handled  by  the  office,   entered  by  file  number. 
Entries  in  the  index  often  include  the  name  of  the  buyer  and 
seller  and  a  brief  description  of  the  property  and/or 
transaction.     This  index  contains  an  entry  for  a  transaction 
between  D.T.B.   and  the  Proutys  off  of  Blacksmith  Shop  Road, 
apparently  a  reference  to  the  40  acres. 

Staff  at  Smith  &  Connolly,   P.C.,   assign  consecutive 
numbers  to  new  real  estate  cases  as  they  are  opened  and  enter 
them  in  the  real  estate  index.     The  entry  in  the  Smith  & 
Connolly,   P.C.,   real  estate  index  pertaining  to  the  transaction 
between  D.T.B.   and  the  Proutys  is  numbered  JX  218  0. 

Staff  at  Smith  &  Connolly,   P.C.,   also  prepare  periodic 
status  reports  about  upcoming  matters.     The  Inspector  General's 
Office  obtained  from  Smith  &  Connolly,   P.C.,   status  reports 
pertaining  to  the  time  period  when  D.T.B.   acquired  the  40  acres 
from  the  Proutys  and  sold  it  to  the  Authority.     The  status 
report  for  July  20,   1988,   contains  entries  for  cases  JX  2181, 
2182,   and  2183.     It  can  be  inferred,   therefore,   that  by  July 
20,    1988,   nearly  two  weeks  before  Kinchla  contacted  the 
Authority,   case  number  JX  2180,   pertaining  to  the  transaction 
between  D.T.B.   and  the  Proutys,   had  already  been  assigned. 

Peterson  hired  another  Falmouth  attorney  around  August, 
1988,   to  perform  a  title  examination  on  the  40  acres  and  to 
represent  D.T.B.   at  the  closing  with  the  Proutys.     This  was  the 
first  time  that  this  second  attorney  had  ever  represented 
Peterson  or  D.T.B. 


-•-^Peterson  said  that  he  selected  the  other  attorney 
because  Peterson's  brother  and  sister-in-law  had  bought  a  house 
and  the  attorney's  name  had  come  up  in  conversation.  Peterson 
said  that  the  attorney  "was  a  friend  of  mine  way  back  when  I 
was  in  the  Cub  Scouts."     During  the  same  time  period,   Smith  & 
Connolly  was  already  handling  several  matters  for  D.T.B.  In 
August,    1988,   Smith  &  Connolly,   P.C.,   billed  D.T.B.   for  four 
matters,   three  of  which  concerned  the  preparation  of  deeds  for 
property  on  Blacksmith  Shop  Road.     It  is  difficult  to  see  any 
reason  that  Peterson  retained  the  second  attorney  rather  than 
Smith  for  legal  work  concerning  the  40  acres,   other  than 

(continued. . . ) 
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Smith's  secretary  told  staff  from  the  Inspector  General's 
Office  that  in  August  or  September,   1988,   she  typed  two  deeds 
for  Peterson.     She  identified  these  two  deeds  as  the  deed 
conveying  the  40  acres  from  the  Proutys  to  D.T.B.,   and  the  deed 
conveying  the  two-acre  lot  from  D.T.B.  to  the  Proutys. 
According  to  Smith's  secretary,   she  typed  these  deeds  directly 
at  Peterson's  request  and  did  not  show  them  to  Smith. 

Peterson  told  staff  from  this  Office  that  he  provided 
Smith's  secretary  information  on  the  transaction  so  that  she 
could  type  the  deeds.     According  to  Peterson,   this  information 
included  the  $300,000  purchase  price  of  the  40  acres. 
Peterson  told  staff  from  this  Office  that  he  spoke  to  Smith's 
secretary  and  did  not  speak  to  Smith  about  typing  the  deeds. 

Smith's  secretary  said  that  she  prepared  a  bill  for  the 
two  deeds  for  $150  which  she  gave  to  Peterson.     The  bill  is 
dated  September  13,   1988,   and  is  typed  on  letterhead  of  "James 


( . . . continued) 

Peterson's  awareness  of  the  potential  conflict  of  interest  if 
Smith  were  to  participate. 

■^^Smith's  secretary  told  staff  from  this  Office  that  she 
sometimes  did  work  directly  at  the  request  of  clients.  When 
Smith's  secretary  was  interviewed  by  this  Office,    she  was 
working  at  Smith  &  Connolly,   P.C.,   and  was  represented  by 
Smith's  law  partner,  John  Connolly. 

^^Peterson's  explanation  for  why  he  gave  the  deed  to 
Smith's  secretary  to  type,   at  a  time  when  he  had  retained 
another  lawyer  to  handle  the  transaction,   is  not  entirely 
convincing.     He  said  that  the  second  attorney's  office  was 
taking  a  long  time  to  research  the  title  and  Peterson  was 
concerned  about  whether  the  second  attorney's  office  would  get 
the  deed  typed  in  time  for  the  closing  with  the  Proutys. 
Peterson  obtained  a  description  of  the  land  which  he  gave  to 
Smith's  secretary  to  type.     When  asked  why  he  hadn't  given  the 
description  to  the  second  attorney's  secretary  to  type, 
Peterson  said  that  he  never  met  the  second  attorney's  secretary 
and  did  not  know  how  she  would  react  if  he  gave  her  the 
description  to  type.     Peterson  retained  the  second  attorney 
around  August  1988;  Smith's  secretary  began  to  work  at  Smith  & 
Connolly,   P.C.,  barely  a  month  earlier,   in  July,  1988. 
Moreover,   if  Peterson  had  concerns  about  the  time  the  second 
attorney's  office  was  taking,   Peterson  kept  them  to  himself; 
the  second  attorney  told  the  Inspector  General's  Office  that  he 
did  not  recall  Peterson  ever  complaining  about  the  slowness  of 
any  aspect  of  this  transaction. 
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H.  Smith,   P.C.  d/b/a  Smith  &  Connolly".     The  check  in  payment 
of  this  bill  is  payable  to  Smith.     Smith's  secretary  said  that 
she  confirmed  with  Smith  that  she  should  bill  Peterson  $75  for 
each  deed,   but  did  not  show  Smith  the  deeds  or  otherwise 
identify  the  property  to  him  at  that  time. 

Smith,  through  his  attorney,   acknowledged  that  a  person  on 
Smith's  staff  typed  the  deeds.     Smith  stated,   through  his 
attorney,   that  he  had  no  involvement  with  respect  to  the 
purchase  of  the  40  acres  by  D.T.B.   and  received  no  financial 
benefit  from  the  sale  of  the  land  to  the  Authority. 

The  documentary  evidence  concerning  the  extent  of  the 
participation  of  Smith's  office  in  D.T.B. 's  purchase  of  the  40 
acres  is  inconclusive.     The  running  list  has  been  altered.  ^-^ 
The  Inspector  General's  Office  obtained  from  Smith  &  Connolly, 
P.C,   the  file  corresponding  to  the  D.T.B.   entry.     The  file 
consists  of  an  empty  file  folder.     Smith's  secretary  told  the 
Inspector  General's  Office  that  she  made  no  copies  of  the  deeds 
that  she  typed  for  Peterson. 


See  Finding  5. 
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Finding  5:  There  is  evidence  that  attempts  were  made 

to  conceal  a  possible  violation  of  the 
State  conflict  of  interest  law  and  the 
involvement  of  Smith's  office  in  D.T.B.'s 
purchase  of  the  40  acres. 

The  State  conflict  of  interest  law,   G.L.   c.  268A, 
regulates  the  conduct  of  public  employees  to  ensure  that  their 
private  financial  interests  and  relationships  do  not  conflict 
with  their  public  obligations.     Section  6,   for  example, 
requires  a  State  employee  to  make  a  full  disclosure  before 
substantially  participating  in  a  matter  he  knows  may  affect  a 
financial  interest  of  a  corporation  of  which  he  is  an  officer. 
The  disclosure  must  be  made,   in  writing,  to  his  appointing 
authority  and  the  State  Ethics  Commission.     Violations  of  the 
conflict  of  interest  law  can  be  punished  by  civil  penalties 
and/or  criminal  sanctions. 

If  —  as  it  appears  —  Smith  were  still  the  clerk  and  a 
director  of  D.T.B.   at  the  time  of  the  Authority's  purchase  of 
the  40  acres,   it  is  possible  that  he  could  be  found  to  have 
violated  section  6  of  the  conflict  of  interest  law  by 
participating  in  the  Authority's  decision  without  disclosing 
his  interest  in  writing  and  receiving  prior  authorization  from 
his  appointing  authority,   the  Board  of  Selectmen  of  the  Town  of 
Falmouth.         Smith  did  not,  before  participating  in  the  Board's 
decision  to  purchase  the  40  acres,   notify  the  Falmouth 
Selectmen  or  the  Ethics  Commission  in  writing  that  he  was  an 
officer  or  director  of  D.T.B.^'^ 


■^'^G.L.   c.   268A,    §23,   prohibits  a  public  employee  from 
acting  in  a  manner  which  would  give  the  reasonable  impression 
that  he  would  act  with  bias.     Advocating  for  the  purchase  of 
land  from  a  longtime  friend,  business  associate,   and  client 
without  fully  disclosing  the  nature  of  the  relationship  is  the 
type  of  conduct  which  section  23  may  regulate.     Other  matters 
relating  to  Finding  5  are  still  under  investigation  and  are  not 
included  in  this  report. 

2^0ne  element  of  a  section  6  violation  is  "knowledge"  that 
".    .    .a  business  organization  in  which  [the  public  employee]  is 
serving  as  officer,    [or]  director  .    .    .  has  a  financial 
interest."     Smith  obviously  knew  that  D.T.B.   had  a  financial 
interest  in  the  purchase  of  the  40  acres.     Smith  has  asserted 
that  he  resigned  in  1981  and  was,    in  fact,   no  longer  an  officer 
or  director  of  D.T.B. 

^^The  Authority's  payment  to  D.T.B.   may  have  violated  G.L. 
c.7,    §40J,  which  requires  the  filing,  with  the  State,   of  a 
statement  "signed,  under  the  penalties  of  perjury,    ...   in  the 

(continued. . . ) 
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Smith  took  steps  to  conceal  what  was  or  might  appear  to  be 
a  possible  violation  of  the  conflict  of  interest  law. 

The  by-laws  of  D.T.B.   state  that  any  officer  and  any 
director  may  resign  by  delivering  his  resignation  to  the 
corporation  at  its  principal  office,   or  to  the  president, 
clerk,   or  secretary  of  the  corporation.     Official  papers  of 
D.T.B.   such  as  minutes,   by-laws,   stock  certificates, 
certificates  of  votes,   and  resignations  are  contained  in  a 
corporate  book.     Smith  told  the  Inspector  General's  Office,  in 
an  unsworn  interview  in  late  October,   1988,   that  he  gave  the 
corporate  book  to  Peterson  after  the  corporation  was  formed. 
Peterson  at  first  maintained,   in  an  unsworn  interview  with 
staff  from  the  Inspector  General's  Office  in  early  November, 
1988,   that  the  corporate  book  was  kept  in  his  house  and  that  he 
had  forgotten  he  even  had  it.     In  a  subsequent  sworn  interview 
with  staff  from  this  Office  in  May,   1989,   Peterson  revealed 
that  he  did  not  receive  the  corporate  book  until  October  or 
November,   1988,   and  that  he  assumed  the  book  was  kept  in 
Smith's  office.     Peterson  told  staff  from  the  Inspector 
General's  Office  that  his  wife  received  a  phone  call  from  Smith 
in  October  or  November,   1988,   asking  her  to  pick  up  the 
corporate  book. 

The  Inspector  General's  Office  obtained  the  corporate  book 
from  Peterson.     Contained  in  the  corporate  book  is  a  one-page 
document  purporting  to  be  the  resignation  of  James  Smith  as 
clerk/director  which  is  dated  September  1,   1981.     According  to 
Peterson,   the  first  time  he  saw  this  document  was  in  October  or 
November,   1988.     Peterson  told  staff  from  the  Inspector 
General's  Office  that  the  basis  for  his  belief  that  Smith  had 
resigned  as  the  clerk  and  as  a  director  of  D.T.B.  was  this  one- 
page  document  in  the  D.T.B.   corporate  book. 

Independent  laboratory  analysis  performed  at  the  request 
of  the  Inspector  General's  Office  revealed  in  April,   1989,  that 
the  document  could  not  have  been  signed  in  1981.     That  evidence 
—  corroborated  by  sworn  testimony  from  Smith's  staff  --  led 
this  Office  to  the  inescapable  conclusion  that  this  document, 
dated  1981,  was  false. 

In  the  summer  of  1989,   the  Inspector  General's  Office 
disclosed  to  Smith  that  it  had  evidence  to  indicate  that  the 
resignation  in  the  corporate  book  was  false.     Subsequently,  in 


{ . , . continued) 

case  of  a  corporation  by  a  duly  authorized  officer  thereof 
giving  the  true  names  and  addresses  of  all  persons  who  have  or 
will  have  a  direct  or  indirect  beneficial  interest"  in  the  sale 
of  real  property.     No  such  statement,   signed  by  an  officer  of 
D.T.B.,   has  been  filed. 
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a  submission  to  the  State  Ethics  Commission,   Smith  admitted 
that  he  executed  a  "back-dated  resignation"  and  "caused  it  to 
be  inserted  in  the   [D.T.B.]   corporate  file  and  books."  Smith 
stated  that  he  executed  this  resignation  subsequent  to  the 
Authority's  purchase  of  the  40  acres  to  D.T.B.,    Inc.,   and  prior 
to  the  start  of  the  Inspector  General's  investigation. 

As  part  of  the  investigation,   staff  from  the  Inspector 
General's  Office  interviewed  Smith  in  an  unsworn  interview  in 
October,   1988. Smith  gave  investigators  a  copy  of  the 
resignation  but  did  not  indicate  that  this  resignation  was 
executed  in  1988  rather  than  in  1981,  the  date  which  appears  on 
the  face  of  the  document. 

Smith  has  maintained  that  he  in  fact  resigned  as  an 
officer  and  director  of  D.T.B.   some  years  earlier,  but  that  he 
could  not  locate  his  resignation.     The  evidence  available  to 
date  does  not  corroborate  Smith's  assertion  that  he  resigned 
from  the  Board  prior  to  the  fall  of  1988  for  at  least  five 
reasons.     First,   evidence  suggests  that  the  corporate  book  of 
D.T.B.   was  under  Smith's  control  until  the  fall  of  1988.  It 
appears  in  good  order.     There  is  no  explanation  of  why,  if 
Smith  had  indeed  prepared  the  resignation,   it  would  not  have 
been  filed  in  the  book.     Second,   Peterson's  accountant  has 
repeatedly  submitted,   on  forms  signed  by  Peterson,   Smith's  name 
to  the  Secretary  of  State  as  an  officer  and  director  of  D.T.B.; 
the  forms  were  submitted  in  1982,    1983,    1984,    1985,    1986,  and 
1988.2^     Third,   Peterson  stated  that  his  knowledge  that  Smith 


^^Subsequently,   the  Inspector  General's  Office  conducted 
sworn  interviews  of  a  number  of  persons.     Two  of  the  Board 
members  agreed  voluntarily  to  be  interviewed  under  oath;  Smith 
declined  to  be  interviewed  under  oath. 

^^Smith  sent  a  letter  dated  October  14,    1988,   to  the 
accountant  for  D.T.B.   enclosing  a  copy  of  "my  resignation  dated 
September  1,    1981,   as  Director/Clerk  of  D.T.B.,  Inc." 
The  copy  of  Smith's  resignation  sent  to  the  accountant  appears 
to  be  identical  to  the  document  contained  in  the  corporate 
book.     The  annual  report  for  D.T.B.   signed  by  Peterson  and 
dated  April  3,    1989,    indicates  that  Smith  --  for  the  first  time 
since  1981  —  is  not  a  director  or  officer  of  the  corporation. 

When  staff  from  the  Inspector  General's  Office  showed 
Smith's  secretary  the  document  purporting  to  be  Smith's 
resignation  in  the  corporate  book.   Smith's  secretary  said  that 
she  had  typed  a  document  at  Smith's  request  which  had  the  same 
content  and  the  same  format,   although  she  thought  that  the 
paper  might  be  different.     Smith's  secretary  said  she  copied 
the  document  she  typed  from  an  unsigned  resignation  in  a  D.T.B. 
file  in  the  basement.     This  Office  obtained  from  Smith  & 

(continued. . . ) 
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resigned  as  an  officer  and  director  of  D.T.B.   is  based  on  the 
"back-dated"  resignation  contained  in  the  corporate  book. 
Fourth,   Smith  did  not  reveal  that  the  resignation  in  the 
corporate  book  was  "back-dated"  until  he  learned  that  the 
Inspector  General's  Office  had  evidence  that  the  document  was 
false.     Fifth,   nowhere  on  the  face  of  the  "back-dated" 
resignation  is  there  any  indication  that  the  document  was 
executed  at  any  time  other  than  in  1981,  nor  is  there  any  cover 
sheet  explaining  the  circumstances  of  the  1988  execution.  When 
Smith  sent  a  copy  of  the  "back-dated"  resignation  to  Peterson's 
accountant,  he  did  not  acknowledge  that  he  signed  the 
resignation  in  1988. 

The  "back-dated"  resignation  would  —  if  genuine  —  sever 
the  connection  between  Smith  and  D.T.B.     There  have  been  other 
efforts  to  cover  the  paper  trail  linking  Smith  &  Connolly, 
P.C.,   to  involvement  in  D.T.B. 's  purchase  of  the  40  acres. 

The  deed  Smith's  secretary  typed  conveying  the  4  0  acres 
from  the  Proutys  to  D.T.B.   contained  the  logo  of  Smith  & 
Connolly,   P.C.,    in  the  lower  left-hand  corner.     Peterson  said 
that  he  photocopied  the  deed,  blocking  out  the  Smith  &  Connolly 
logo  from  the  deed  so  that  it  did  not  appear  on  the  photocopy. 
Peterson  gave  the  second  attorney  the  photocopy,  which  did  not 
contain  the  Smith  &  Connolly  logo. 

The  entry  in  the  Smith  &  Connolly,   P.C.,   real  estate  index 
pertaining  to  the  transaction  between  D.T.B.   and  the  Proutys 
has  been  altered.     Almost  all  of  the  other  entries  are 
handwritten.     The  entry  for  the  4  0  acres  is  typed  over  a  heavy 
layer  of  correction  fluid.     On  the  back  of  the  page  there  is 
scribbling  in  ink  over  the  line  containing  the  entry,  further 
obliterating  whatever  writing  may  have  appeared  on  the  line. 

Smith,  through  his  attorney,   indicated  to  the  Inspector 
General's  Office  that  Smith  neither  directed  nor  participated 
in  whiting  out  the  original  entry  in  the  real  estate  index. 
According  to  Smith's  attorney,  both  Smith  and  Connolly,  after 
discovering  the  alteration,  directed  the  person  who  had  whited 
out  the  entry  to  type  in  an  accurate  entry. 


26 ( . . . continued) 
Connolly  all  files  in  its  possession,   custody,   or  control 
pertaining  to  D.T.B.   and  none  of  them  contained  any  document 
purporting  to  be  a  resignation  of  Smith  as  clerk  or  director  of 
D.T.B. 


22 


RECOMMENDATIONS 


In  a  public  report  concerning  the  Authority  issued  in 
1985,   the  Inspector  General's  Office  observed  that  the 
Authority  was  "unable  to  deal  effectively  with  major,  non- 
routine  decisions  and  projects."     We  reach  the  same  conclusion 
today.     The  Authority  continues  to  make  decisions  without 
planning;   it  continues  to  implement  those  decisions  without 
minimal  safeguards  against  waste  and  abuse. ^7     Many  Authority 
transactions  still  occur  behind  closed  doors  and  are 
characterized  by  a  lack  of  awareness  of  the  need  for  openness 
and  competition. 2^     Such  dealings  invite  waste  and  abuse. 
While  it  is  conceivable  that  the  Authority  will  recoup  some  of 
the  money  it  wasted  in  its  1988  purchase  of  the  40  acres  — 
whether  the  Authority  recovers  any  money  will  depend  on 
fluctuations  in  the  real  estate  market  —  that  is  not  the 
point.     The  Authority  evinces  a  pattern  of  behavior  that  is  not 
open  and  accountable  and  which,   as  a  result,   allows  personal 
relationships  to  overwhelm  prudent  conduct.     That  is  no  way  to 
conduct  the  public's  business. 

Based  on  the  findings  of  this  report,   the  Inspector 
General  makes  the  following  recommendations  to  the  Authority 
and  the  General  Court.     Implementing  these  recommendations 
would  help  ensure  that  the  behavior  documented  in  this  report 
will  not  recur. 

1.       The  Legislature  should  enact  House  No.   150,  requiring 
State  authorities  to  use  open,  advertised, 
competitive  procedures  in  the  acquisition  and 
disposition  of  real  property.     This  bill  also 
requires  public  notice  of  prospective  real  property 
transactions  in  time  for  review  and  comment  by 
affected  communities  before  a  State  authority  buys  or 


^ 'The  Inspector  General's  1985  report  recommended  that  the 
Authority  develop  written  policies  and  procedures  governing 
procurement.     The  Authority  adopted  some  written  policies  and 
procedures  this  year.     They  are  vague  and  inadequate  and  do  not 
establish  a  coherent  framework  for  fair  and  open  competition. 
They  contain  no  rules  at  all  for  the  acquisition  and 
disposition  of  real  property. 

^^For  example,   the  Board's  discussion  during  executive 
session  on  October  5,    1989,    is  full  of  references  to  the  need 
for  secrecy  in  selling  the  40  acres  and  acquiring  alternate 
land.     At  its  meeting  on  September  21,    1989,   the  Board 
convinced  itself  of  the  appropriateness  of  awarding,   on  the 
basis  of  an  "emergency",   a  no-bid  contract  in  1989  to  remove  a 
rock  that  damaged  one  of  the  Authority's  vessels  in  1980. 
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sells  property.     The  Authority  should  immediately 
adopt  written  procedures  for  the  open  and  competitive 
acquisition  and  disposition  of  real  property,   and  for 
public  hearings  on  its  real  property  transactions, 
based  on  this  proposed  legislation. 

2.       The  Legislature  should  enact  legislation  increasing 
the  size  of  the  Board. 
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APPENDIX  1 


Excerpt  from  the  executive  session  of  the  Board's  October  5, 
1989,  meeting. 

GROSSMAN:    [Authority  member  representing  Nantucket]  I'm 
not  sure  there's  ever  been  a  good  analysis  on  this  matter 
of  relocation  of  headquarters  ever  presented  by 
management,  present  or  prior,  to  this  Authority.     And  I 
think  before  something  like  that  is  a  basis  for  action, 
the  question  of  policy  should  be  discussed,   and  there 
should  be  some  real  economic  studies  and  human  studies,  of 
the  pros  and  cons  of  the  thinking  of  a  major  relocation  of 
your  offices  before  you  go  public  on  something  like  that. 

And  I  think  that  was  something  that  was  disturbing  to 

me. 

SMITH:    [Authority  member  representing  Falmouth]  Okay.  The 
reason  for  that  next  step,  the  relocation,  was  to  relieve 
congestion  in  Woods  Hole.     We  have  a  peninsula  here.  And 
the  plan,  the  ultimate  plan,  that  seemed  appealing  was 
that  if  the  parking  facility  was  removed  .    .    .   and  the 
critical  part  of  the  thing  was  that  ...   it  wasn't  going 
to  be  an  additional  parking  facility,   it  was  going  to  be 
the  elimination  of  parking  by  the  Steamship  Authority  at 
Palmer  Avenue.     That  was  the  concensus   [sic]  by  the  Board 
of  Selectmen. 

The  next  thing  was  ...  to  encourage  us  to  remove 
some  of  our  executive  offices  out  on  that  property.  That's 
number  two.    .  . 

The  third  thing  ... 

GROSSMAN:   Regardless  I  think  it  was  something  to  come 
before  the  Authority  before  going  public  on  a  unilateral 
basis . 

SMITH:  I  don't  question  ...  I  don't  disagree  with  you  at 
all  about  that.  But  I  just  want  to  get  this  on  the  record 
today. 

The  next  thing  was  the  concept  that  by  relieving  and 
having  an  up-to-date  facility  in  the  fringe,  which  is  what 
I  call  out  that  way.     We  would  then  have  the  back  parking 
lot  that  we  rent  from  the  Town  of  Falmouth  reserved 
strictly  for  Martha's  Vineyard  residents,   which  would  be 
identified  by  a  sticker.     So  it  was  going  to  be  a  plus  for 
Vineyard  residents  that  would  be  able  to  come  down  here 
and  park  there  and  come  over  easily.   That  was  the  whole 
plan,  which  has  never  been  articulated.  And,   again  .    .  . 

GROSSMAN:   It's  the  first  time  I've  heard  it. 
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APPENDIX  2 


Excerpt  from  the  minutes  of  the  executive  session  of  the 
Board's  October  19,    1989,  meeting. 

GROSSMAN   [Authority  member  representing  Nantucket] :  Mr. 
Chairman,   two  questions.     One:   as  I  recall  at  the  last 
meeting  we  did  vote  to  offer  the  Blacksmith  Shop  property 
for  sale.     Has  it  been  publicly  offered  for  sale  in  any 
way,   or  is  it  only  with  conversation  with  Mr.  Lorusso? 

FULLER  [general  manager] :   No,    it  has  not  been  publicly 
offered  for  sale  at  this  point.     My  marching  orders,  I 
believe,   last  month  were  to  seek  a  buyer  of  the  property. 
But  beyond  the  conversations  that  I've  had  .    .  . 

GROSSMAN:  Well,  to  seek  it,  how  do  you  do  it  other  than  by 
offering  it? 

FULLER:  Well,    first  I  think  we  have  to  receive  an  offer, 
and  then  consider  that  offer. 

STUTZ   [Authority  member  representing  Dukes  County] :  We 
don't  have  to  make  it  known? 

GROSSMAN:   Don't  we  have  to  advertise  or  make  it  known 
somewhere  that  we  have  a  piece  of  property  for  sale? 

FULLER:  No.  Not  according  to  Attorney  Wagner's 
determination  of  our  Enabling  Act.     We  do  not  have 
to  . 

GROSSMAN:   I  certainly  would  feel  uncomfortable  if  we 
didn't  at  least  make  it  publicly  known  that  it  were  for 
sale . 

FULLER:  Well,   at  this  particular  point,   as  I  say,  we  do 
not  have  an  offer  in  hand. 

GROSSMAN:  No,  but  we  voted  to  offer  it  for  sale.  To  seek 
the  sale. 

ANDREWS   [member  of  Finance  Advisory  Board  from  Falmouth] : 
Can't  we  say  that  at  the  end  of  the  meeting? 

GROSSMAN:   It  was  voted  at  the  last  meeting. 

SMITH  [Authority  member  representing  Falmouth]:  Well,  why 
don't  we  just  announce  the  vote?     We  wouldn't  have  to  do 
any  more.     It's  self  .    .    .  you  know,  you're  arguing  over 
words.     He  says  he's  out  to  get  a  buyer,   and  we're  saying 
we  voted  for  sale. 
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Announce  our  vote  that  the  property  is  for  sale.  See 
if  we  can  get  any  buyers. 

GROSSMAN:  We  did  that  last  month. 

SMITH:   We  didn't  make  it  public. 

MARTIN   [public  information  officer] :  Mr.  Chairman? 
STUTZ:   Ray  [Martin]? 

MARTIN:  Mr.   Chairman,   not  one  reporter  called  after  the 
special  meeting  two  weeks  ago.     Therefore,   I  did  not  issue 
a  general  release  on  the  language  of  your  motion. 

I  did  clear  that  language  with  Bernie  Grossman.  And 
I  can  read  it  .    .    .   if  I  can  find  it  .    .  . 

GROSSMAN:  Here  it  is  right  here  if  you  want  to  see  it, 
Ray. 

MARTIN:  All  right.     And  I  think  we  can  give  this  to  the 
press  now,   and  it  will  be  just  as  fresh  as  it  was  at 
the  . 

SMITH:   Excellent.     I  recommend  we  do  it. 

MARTIN:   But  the  motion  was  that  the  Steamship  Authority 
Members  today  voted  unanimously  to  direct  the  General 
Manager  to  seek  the  sale  of  the  Authority's  Blacksmith 
Shop  Road  property  in  Falmouth.     And  to  seek,  with  an 
option  to  purchase,   an  alternate  site  .    .  . 

GROSSMAN:   Excuse  me.     The  word  "to  lease"  should  be  in 
there.     "To  lease  with  an  option  to  purchase". 

SMITH:  He  did,  but  he  blurred  it. 

GROSSMAN:  Oh,  he  did?     Okay,   I'm  sorry. 

MARTIN:   To  lease,  with  an  option  to  purchase,   an  alternate 
site  that  could  be  used  to  meet  the  goal  of  greater 
centralized  parking  away  from  downtown  Falmouth. 

SMITH:  Perfect. 

GROSSMAN:  I  don't  think  that  "away  from  downtown  Falmouth" 
was  in  the  original  motion. 

MARTIN:   No,    it  wasn't.     I  just  threw  it  in. 

GROSSMAN:  Well,   I  think  that's  taking  a  poetic  license. 
Our  motion  was  to  seek  an  alternate.     It  didn't  say  where. 
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MARTIN:  We  can  drop  that  last  phrase. 


FULLER:  Mr.   Chairman,   I  think  the  most  important  thing  at 
this  point  is  the  fact  that  we  have  the  Falmouth  Selectmen 
publicly  endorsing  whatever  action  we're  going  to  pursue. 

GROSSMAN:   Notwithstanding  the  recommendation  of  the 
Falmouth  Selectmen,   I  think  we  have  to  consider  first  the 
interests  of  the  Authority. 

I  think  we  should  consider  respectfully  any 
recommendation  of  the  Falmouth  Selectmen  and  try  to  comply 
with  them,  but  I  think  we  have  first  to  consider  the  first 
needs  of  the.  Authority. 

Which  is  why  I  had  asked  for  an  analysis  of  our  long 
range  needs . 

SMITH:   Fine.     We  have  no  problem  with  that. 

STUTZ :  And  this  will  be  released  ...   it  doesn't  have  to 
say  we  voted  today.     You  can  say  that  we  voted. 

SMITH:  It  was  a  vote.     We  voted. 

BEACH:  [member  of  Finance  Advisory  Board  from  Nantucket] 
Yeah. 

STUTZ:  All  right. 

SMITH:  Okay. 

FULLER:   Put  that  in  the  form  of  a  vote. 

SMITH:  It's  done! 
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APPENDIX  3 


Excerpt  from  the  minutes  of  the  executive  session  of  the 
Board's  August  18,    1988,  meeting. 

SMITH:    [Authority  member  representing  Falmouth] 
.    .    .  We  are  looking  at  two  plans.     We  are  looking  at  two 
aerial  photographs  and  one  real  estate  plan.     And  the 
aerial  photograph  is  of  our  Palmer  Avenue  parking 
deployment,  the  whole  thing.     And  the  other  one  is  a 
proposed  piece  of  property  off  Brick  Kiln  Rd.  on  the  north 
side,   owned  privately,  adjacent  to  the  Falmouth  disposal 
situation.     And  it's  presently  for  sale,   some  40-odd 
acres. 

The  beauty  of  it,   if  I  may  say  so  —  because  I  went 
up  with  Barry  [Fuller]  and  looked  at  it  —  is  if  you're 
coming  in  from  Boston,  you  come  over  to  the  right 
underneath  and  you  go  up  this  road.     From  the  highway  to 
the  entrance  to  the  "Sewage"  Road  —  it's  a  wide,  paved 
road  that  goes  up  to  the  sewage  disposal  area  of  the  plant 
—  from  the  entrance  to  28  is  about  100  yards,   and  from 
the  other  side  it's  about  3  00  yards. 

GROSSMAN:  [Authority  member  representing  Nantucket]  What's 
the  distance  from  here  to  Woods  Hole,  Jimmy  [James  Smith]? 

FULLER:    [general  manager]   The  same  as  from  the  Gifford 
Street . 

SMITH:  The  same  from  the  Gifford  Street. 
FULLER:   Eight  miles,   Ray   [Martin] . 
MARTIN:    [public  information  officer]  Yes. 
GROSSMAN:    Is  that  all? 
FULLER:   In  15  minutes. 

SMITH:   It's  so  good  it's  almost  too  good  to  be  true.  But 
the  beauty  is  this  is  all  hardtop  and  comes  up  to  about 
here  into  a  dirt  road.     And  we  can  pick  up  as  much  of  this 
as  we  want,   4  0  acres.     And  the  Town  of  Falmouth  abuts  it, 
and  we'll  have  little  or  no  opposition  from  anyone  because 
the  seller  owns  these  pieces  in  here,  too. 

Eventually  if  you  ever  wanted  to,   you  could  go  all 
the  way  out.     I  don't  think  we'd  want  to,   but  .    .  . 

FULLER:  This  is  Gifford  Street  right  here. 

SMITH:    .    .    .the  possibility  is  we  can  go  through  here  and 
down  Gifford  Street,   if  you  want  to,   by  the  new  high 
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school.     My  thought  was  this  would  be  the  perfect  location 
to  move  the  executive  offices,  the  accounting  and  the 
reservations  people  to  a  proper  building  up  there  with  the 
parking.     And  get  an  estimate  of  what  we  could  get  for 
this  property  and  apply  the  funds  to  this. 

I  think  we  are  able  to,   if  we  sell  anything,  we  apply 
the  funds  to  the  reduction  of  our  bonds,   I  think  we're  in 
business.     Is  that  right,  Wayne  [Lamson]?     If  we  sell  real 
estate  and  we  get  funds,  the  money  then  has  to  go  to 
retiring  bonds. 

LAMSON:    [treasurer/comptroller]  No.     If  you  go  to  the 
replacement  fund,   it  can  be  used  for  any  capital  project. 

SMITH:  All  right.     So  it's  an  exciting  thing,  because  the 
fellow  that  owns  this  came  to  us  actually  through  a 
broker,   I  guess.     But,   anyway,   it's  relatively  flat  .    .  . 

GROSSMAN:  High  and  dry? 

SMITH:   High  and  dry.     You've  got  to  see  it.     I  have  twice. 
I'm  high  on  it  and  I  think  we  ought  to  grab  it.     It's  a 
million,  two? 

GROSSMAN:   Forty  acres,  you  say? 
FULLER:  A  million,   two.     40  acres. 

GROSSMAN:   40  acres  is   .    .    .   you'll  get  120  cars  per  acre. 
FULLER:   Conservatively  four  to  5,000  cars. 

SMITH:   And  they're  out  of  the  way.     And  then  I  thought  the 
sensible  thing  to  do  would  be  to  get  rid  of  .    .    .  This  is 
generally  the  whole  picture:  get  rid  of  these  buses  that 
we  have  and  get  some  decent  buses  in  .    .  . 

GROSSMAN:  What's  your  passenger  reaction  on  your  shuttle 
buses?     Is  there  any? 

SMITH:  Hard.     It's  a  hard  ride,  Bernie. 

GROSSMAN:  No,  I  don't  mean  the  vehicle,  itself,  but  I  mean 
the  idea  of  .    .  . 

MURPHY:    [member  of  Finance  Advisory  Board  from  Dukes 
County]   They  don't  seem  to  mind  it. 

SMITH:   They  don't. 

STUTZ :    [Authority  member  representing  Dukes  County]  I 
haven't  heard  anybody  complaining. 
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SMITH:   I'll  tell  you  what  I   .    .    .  Excuse  me,   Bob,  for 
spouting  here.     But  what  they  ...  As  long  as  they're 
informed  they  will  suffer  in  the  movement  as  if  .    .  . 

GROSSMAN:   Do  a  lot  of  them  bring  their  luggage  down  here 
and  then  go  back? 

PARENT:    [human  services  director]  We  also  have 
compartments  on  the  buses  for  their  luggage.     As  you  ome 
in,   right  on  the  left  there's   .    .  . 

GROSSMAN:  Do  they  use  them?  Or  do  they  come  down  here  and 
fight  the  traffic  and  then  go  back? 

SMITH:   They  don't  come  down  here  at  all. 

PARENT:   Excuse  me.     One  thing  that  Palmer  Avenue  did  was 
help  the  situation  here  in  Woods  Hole.     We  had  the  same 
situation  in  Woods  Hole  years  ago  that  we're  now 
experiencing  in  Falmouth. 

FULLER:   See,   basically  what  we'd  like  to  do  down  in  Woods 
Hole  is  use  this  area  down  here  for  staging,   and  for 
Vineyard  people  in  particular  to  have  that  open  to  them. 

STUTZ:   Yearly  permanents. 

FULLER:  Correct. 

SMITH:   That  would  be  a  big,   big  help.     You  could  use  the 
parking  lot  in  Woods  Hole  as  a  staging  area. 

FULLER:   Basically  for  staging.     And  for  the  handicapped. 

SMITH:  And  then  you  could  utilize  the  idea  of  giving 
preferred  status  to  the  residents  of  the  Vineyard  with 
ticket  stickers. 

PARENT:  Harry  Handy,   this  morning,   just  gave  me  a 
comprehensive  report  on  that.     He  .    .  . 

GROSSMAN:   Did  you  say  3  0,000  an  acre? 

SMITH:  Yeah. 

FULLER:    3  0,000  an  acre. 

MURPHY:  How  does  that  compare  to  values  in  the  area? 
SMITH:   It's  a  steal.     There's  no  land  to  be  bought. 
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FULLER:  You  can't  even  get  a  lot  in  Falmouth  for  less  than 
60  —  which  is  a  third  of  an  acre. 

GROSSMAN:  What's  your  zoning  up  there?  Any  problems? 

SMITH:   No.     I'd  like  to  move  on  it.     I  know  it's  kind  of 
quickly  to  .    .  . 

GROSSMAN:    .    .    .   you're  in  for,  what?  probably  a  million 
bucks  in  improvements  there,   forgetting  the  building,  just 
your  paving  alone. 

FULLER:  Well,   it  would  be  something  that  could  be 
developed  with  a  little  bit  of  time.     We  wouldn't  have  to 
do  the  whole  parcel  at  one  time.     We  could  start  with  10 
acres,   or  so  forth,   and  then  add  .    .  . 

GROSSMAN:   Have  you  given  any  thought,   psychologically  or 
otherwise?     You  spoke  about  putting  the  administrative 
offices  and  accounting,   and  so  forth,  up  there.     On  the 
accounting,  wherever  your  wires  go  doesn't  make  any 
difference.     I  mean  on  your  communications. 

FULLER:  Whatever  we  do  with  that  site  .    .  . 

GROSSMAN:   But  I  would  just  worry  about  the  others,  where 
your  seed  of  your  action  is  right  here  as  far  as  things 
other  than  accounting. 

PARENT:  Those  offices  could  still  be  here. 

GROSSMAN:   You  mean  clear  out  Wayne   [Lamson]   and  there's 
plenty  of  room  for  everybody  else? 

MURPHY:  Maintenance  doesn't  need  to  be  here.     A  lot  of 
other.    .  . 

PARENT:  We  need  maintenance. 
MURPHY:   You  need  the  supply  room. 
SMITH:  And  reservations. 

FULLER:  As  far  as  I'm  concerned  the  commissary  could  move 
out  there.     There's  no  reason  that  has  to  stay. 

GROSSMAN:   That  sounds  like  it  would  make  an  extra 
handling,   though,    if  your  commissary  was  there. 

FULLER:   Well,  we're  doing  that  now  with  the  Hyannis  end  of 
it.     You've  got  the  semi's  coming  down  here  to  unload 
supplies.     That  would  be  eliminated. 
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GROSSMAN:   Well,    I  think  the  question  is  —  the  land  right 
now  and  how  you  utilize  it. 

SMITH:  The  beauty  of  the  property  is  that  it's  so  close  to 
the  highway. 

GROSSMAN:  Who's  the  owner? 

SMITH:   David  Peterson.     He's  a  local  land  baron.     He's  a 
local.     The  big  thing  is  you  come  to  the  Brick  Kiln  .    .  . 
You  come  in  on  the  highway  to  Brick  Kiln,  you  go  down,  you 
go  under,   and  you  go  up  .    .  . 

FULLER:  At  the  first  light. 

SMITH:   It's  your  first  light.     It's  right  there  1 

GROSSMAN:   Do  you  have  to  build  a  road  to  get  into  it,  too? 

SMITH:   No.     It's  all  done,   Bernie  [Grossman]. 

FULLER:  Although  at  some  point  in  the  future  we  might  want 
to  ask  the  state  to  put  an  access  road  in  right  off  28. 

GROSSMAN:  Which  way  is  north? 

SMITH:   It's  on  the  north  side  of  town. 

GROSSMAN:   So  coming  from  Bourne,   you  come  down  here  to 
Brick  .    .  . 

FULLER:   Brick  Kiln  Road  exit. 
SMITH:   Down  in  here. 

MURPHY:   Who  owns  parcel  =3,   Barry  [Fuller]? 

FULLER:   The  Town  of  Falmouth.     That's  the  treatment 
facility. 

SMITH:   That's  the  treatment  facility. 
GROSSMAN:   Who  owns  #1? 

FULLER:   I'm  not  sure.     But  the  topography  on  this  side  is 
not  as  conducive  for  parking. 

GROSSMAN:   The  town  has  the  other  one  that's  closer  down 
here,  too. 
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FULLER:   Yeah,   but  the  topography  is  kind  of  rugged.  This 
piece  up  here   .    .    .   the  back  part  of  it   .    .  . 

SMITH:   Everybody  is  hurting.     I  mean,    I  knov/  .    .  . 

GROSSMAN:   Is  it  graded?  Any  way  to  drain  off? 

MURPHY:  How  long  will  4  0  acres  meet  our  needs? 

FULLER:  Well,  we're  talking  considerably,  what?  150  cars 
an  acre? 

GROSSMAN:    I  said  13  0. 

FULLER:   5000  cars?     We're  parking  now,  what,  1,200? 
PARENT:   About  1,700  or  1,800  or  so. 

SMITH:  The  other  thing  is  he'll  make  a  deal  where  he'll 
sell  you  60  if  you  want  it.     You  don't  have  to  take  it 
now,  but  for  the  same  price  you  can  have  60  if  you  want 
60. 

GROSSMAN:   I  wouldn't  rush  about  getting  rid  of  the  Palmer 
Avenue  in  any  case. 

SMITH:   No,  we  can't. 

FULLER:  What  our  plan  would  be,   first  of  all,  would  be  to 
have  both  parcels  appraised.     The  Palmer  Avenue  parcel  and 
this  parcel.     And  the  only  available  appraiser  right  now 
is  Clancy. 

GROSSMAN:   You'll  make  me  feel  awful  bad  when  you  get  the 
Palmer  Avenue  appraisal. 

FULLER:   I  understand. 

MURPHY:  We  gave  you  first  refusal. 

SMITH:   I'm  surprised  you  didn't  keep  it. 

STUTZ:  Unless  you  dissolve  that  blind  trust. 

GROSSMAN:   There's  nothing  like  being  a  Monday  morning 
quarterback  with  perfect  hindsight. 

SMITH:    I  know.     I  know. 

FULLER:  Of  course,   any  improvements  on  this  property,  you 
know,   you  have  to  figure  two  or  three  years  before  it  will 
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be  usable  to  any  degree.     So  we  want  to  maintain  a  lease 
arrangement  with  the  parking  group. 

GROSSMAN:    It  goes  for  10  years? 

FULLER:    10  years  with  a  five  year  option. 

PARENT:   I'm  just  thinking  if  you  were  to  sell  that  I  think 
that's  a  very  valuable  piece  of  property.     That  agreement 
could  also  be  part  of  the  sale,   that  they  would  have  to 
maintain  it. 

GROSSMAN:  Well,   that  area,  you've  got  a  zoning  problem 
there  because  you  can't  put  the  stores  up  front. 

PARENT:    10  0  feet. 

FULLER:    100  feet  back? 

SMITH:   That's  industrial. 

FULLER:  Warehousing. 

SMITH:  The  Oceanographic ,  those  people  are  always  looking 
for  money. 

SMITH:  What  are  we  waiting  for?     I'll  move  it. 

GROSSMAN:   You've  got  to  go  through  the  appraisal. 

SMITH:   Yeah,   but  I'll  move  that  we  take  whatever  steps 
necessary  to  put  a  deposit  on  the  .    .  . 

GROSSMAN:   How  is  the  Gifford  Street  question  if  we're 
going  to  do  that? 

FULLER:  We've  withdrawn  our  offer  on  the  Gifford  Street. 

GROSSMAN:    I  don't  like  the  fact  that  site   ...    I  don't 
like  it. 

SMITH:   Bernie,   Gifford  Street  is  gone.     He  sold  it  to 
somebody  else. 

GROSSMAN:  Oh,   I  thought  we  had  an  offer  in  on  it. 

FULLER:   No.     First  refusal. 

PARENT:   He's  got  another  offer  .    .  . 

SMITH:  Yeah.     Forget  that,   I  agree. 
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FULLER:  What  I've  got  to  get  today  is  permission  to  hire 
Joe  Clancy  .    .  . 

SMITH:  We  have  a  motion  under  way. 
FULLER:  Sorry. 
SMITH:    I  was     .    .  . 

GROSSMAN:   Is  Joe  Clancy  going  to  give  us  low  appraisals  o 
high  appraisals?   .    .    .  Jacoby  gave  us  one  appraisal  on 
Gifford  Street,   and  somebody  else  gave  us  a  much  higher 
one.     Who  gave  the  higher  one?  Clancy? 

SMITH:  Yeah. 

GROSSMAN:   Let's  get  the  guy  who  gave  the  lower  one. 

FULLER:   It's  a  question  of  availability  right  now.  If 
he's  appraising  our  property  we'd  want  to  get  the  higher 
appraisal,  wouldn't  we? 

SMITH:  Yeah. 

GROSSMAN:   I'm  talking  about  this  one  here. 

SMITH:  Oh,  no.     David  doesn't  care  about  appraisals.  He 
wants  that  money,  that's  it. 

GROSSMAN:  We  have  to,  though. 

SMITH:    .    .    .  believe,  me.     I'll  move  that  we  take  whateve 
steps  necessary  to  secure  the  property  on  the  conditions 
that  we  are  safeguarded  legally  with  appraisals  and  title 
and  the  whole  works. 

STUTZ:  Second. 

GROSSMAN:   Don't  forget  the  environmental,  too. 

SMITH:  Yeah. 

GROSSMAN:   All   in  favor? 

SMITH:  Aye. 

STUTZ:  Aye. 


GROSSMAN:    It's  a  vote. 


